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people took possession of the lands situated in their neigh-
borhood.

It is not lawful to alienate the ownership of the public
in these lands, because such lands by being reserved by the
imam for the public treasury have become the property of
all the Moslems and hence mortmain (waqf) forever.

The Malikite view of the matter is similar.1 However,
according to the Hanifites, who do not require the constitu-
tion of these lands into waqf property, it is allowable for the
imam to give them away in concession.2

With regard to these lands, the imam has the right, with
a view to insuring the best interests of the Moslems, to do
one of the following two things: To have them cultivated
on account of the public treasury (yastagilluhu li bayt~al-
mal), as did Omar; or to leave them to persons who possess
the ability to improve them, subject to payment of kJwraj
fixed according to the amount of the produce as did 'Uth-
man, and in this case the kharaj collected from these lands
is in reality their rental,2 and is disbursed for works of

1 Kharashi, vol. v, p. 69.

3 Yusuf, pp. 32-3.

3 This practically amounted to a complete alienation of the ownership
of the public treasury in these lands, the right of the state consisting
simply in the khardj collected from these lands. According to the
Mugni (vol. iv, pp. 216-17; Mawardi, pp. 302-3), a Shafiite work, in
the case of the lands of Sawad, for reasons of public interest, analogy
was departed from in that they were leased by the calif Omar under a
perpetual lease (ijdrah- mu'abbadah), the khardj collected from the
landholders being the rental. The author adds that although the land-
holders, being tenants, may not sell their landholdings, they may never-
theless lease them for short periods; furthermore, that the lands may
not be taken away from their holders; finally, that the lease is not
dissolved upon the death of the holders but devolves in favor of their
heirs. Al-Shafi'i (Umm, vol. iii, p. 240; compare supra, p. 377 fn.)
at an earlier date had considered the nature of the landholder's title to-
these lands as a case of qabdlah. It is, therefore, very probable that
the claim of al-Mawardi that these lands continued to remain the